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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

_______________________________ X
VIJAY SINGH, : Index No.: 651659/2013
Plaintiff, : Hon. Eileen Bransten, Justice.
V. :
: NOTICE OF APPEAL
PGA TOUR, INC., :
Defendant. :
_______________________________ X

PLEASE TAKE NOTICE that Defendant PGA TOUR, Inc. (the “TOUR”) hereby
appeals to the Appellate Division of the Supreme Court of the State of New York, in and for the
First Judicial Department, from those parts of the Decision and Order of the Supreme Court of
the State of New York, County of New York, denying the TOUR’s Motion for Summary
Judgment (Motion Sequence Number 010), which was signed by the Honorable Justice Eileen
Bransten on May 12, 2017 and entered in the Office of the New York County Clerk on May 15,

2017.
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

_______________________________ X
VIJAY SINGH, : Index No.: 651659/2013

Plaintiff-Respondent. : Supreme Court, New York County

V.
PRE-ARGUMENT STATEMENT

PGA TOUR, INC.,

Defendant-Appellant. :
_______________________________ X

Defendant-Appellant PGA TOUR, Inc. (the “TOUR?), by its undersigned attorneys,
respectfully submits the following Pre-Argument Statement pursuant to Section 600.17 of the
Rules of the Appellate Division of the Supreme Court of the State of New York, First Judicial
Department.

1. Title of Action: The title of the proceeding is set forth in the caption above.

2. Full Names of Original Parties and Any Change in the Parties: The full names of

the original parties are those identified in the caption above. There has been no change in the
parties during the pendency of this action.

3. Name, Address and Telephone Number of Counsel for Defendant-Appellant:

Jeffrey A. Mishkin

Anthony J. Dreyer

Michael H. Menitove

Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square

New York, NY 10036

(212) 735-3000

4. Name, Address and Telephone Number of Counsel for Plaintiff-Respondent:

Peter R. Ginsberg

Peter R. Ginsberg Law, LLC
80 Pine Street, 33rd Floor
New York, NY 10005

(646) 374-0030
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Jeffrey S. Rosenblum
Rosenblum & Reisman PC
Triad Centre Il

6070 Poplar Avenue, Fifth Floor
Memphis, TN 38119

(901) 527-9600

5. Court and County from which the Appeal is Taken: This appeal is taken from the

Decision and Order, dated May 12, 2017, of the Supreme Court of the State of New York, New
York County (Honorable Eileen Bransten), which was filed with the Office of the Clerk of the
County of New York on May 15, 2017. A copy of the Decision and Order is attached hereto as
Exhibit A.

6. Nature and Object of the Cause of Action: The TOUR administers an Anti-

Doping Program (the “TOUR Program”) applicable to members of, and players competing on,

certain golf tours it operates, including the PGA TOUR. In a January 29, 2013 Sports Illustrated

article, Plaintiff Vijay Singh (“Singh”), a long-standing PGA TOUR member subject to the
TOUR Program, admitted to using a deer antler spray product known as the “Ultimate Spray,”
which was advertised as containing IGF-1—a growth hormone that is a prohibited substance
under the TOUR Program. The TOUR spoke with Singh, who confirmed his use of the Ultimate
Spray and agreed to provide the TOUR with a bottle of the product. The TOUR sent that bottle
for analysis to the UCLA Olympic Analytical Laboratory, which reported that the bottle
contained IGF-1. Based on Singh’s admitted use of a product found to contain a prohibited
substance under the TOUR Program, the TOUR notified Singh that he had committed an anti-
doping violation. Although the TOUR Program authorized the TOUR to suspend Singh for up to
one year and fine him up to $500,000 for the violation, the TOUR only sought to impose a
suspension of three months and no fine. The TOUR did not publicly announce the sanction

while Singh exercised his right under the TOUR Program to appeal to an arbitration panel.
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Singh was permitted to continue playing in TOUR events during the pendency of his appeal.
While Singh’s appeal was pending, the TOUR was informed that the World Anti-Doping
Agency (“WADA”) would not consider the use of deer antler spray containing IGF-1 to violate
the WADA Code, unless it resulted in a positive drug test. WADA’s Code and the TOUR
Program are similar but separate and distinct anti-doping programs. Therefore, WADA’s
interpretation of the WADA Code is not binding on the TOUR’s administration of the TOUR
Program. However, the TOUR decided to accept WADA’s view in this instance and, as a result,
rescinded its sanction of Singh. Accordingly, Singh did not serve a single day of his suspension.
After his suspension was withdrawn, Singh sued the TOUR, asserting seven causes of
action, including three counts of negligence, breach of the implied covenant of good faith and
fair dealing, breach of fiduciary duty, intentional infliction of emotional distress and conversion.

7. Result Reached in the Court Below: On February 13, 2014, the court dismissed

five of the seven claims in Singh’s complaint. On June 2, 2016, the TOUR moved for summary
judgment on the two remaining claims for (1) breach of the implied covenant of good faith and
fair dealing and (2) conversion. Singh cross-moved for partial summary judgment on the
liability portion of his implied covenant claim.

On May 12, 2017, the court granted in part the TOUR’s motion for summary judgment,
dismissing Singh’s conversion claim and two of Singh’s implied covenant theories. Specifically,
the court dismissed the portions of Singh’s implied covenant claim based on allegations that the
TOUR (1) treated Singh differently than other golfers who had used deer antler spray and (2)
failed “to test a bottle [of deer antler spray] used by Plaintiff” or failed “to further test the
compound IGF-1 to determine whether it was ‘active.”” (EX. A, Decision and Order at 20.) The

court denied the TOUR’s summary judgment motion with regard to Singh’s two remaining
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implied covenant theories, which claim that the TOUR breached implied obligations by (1)
“failing to consult WADA and/or appreciate the information advanced by WADA concerning
deer antler spray prior to issuing its suspension of Plaintiff” and (2) allegedly making improper
public statements concerning Singh’s use of deer antler spray. (ld. at 16-18, 20.) The court
denied Singh’s motion for partial summary judgment in its entirety.

8. Grounds for Seeking Reversal: For the reasons stated below, the TOUR seeks

reversal of those portions of the Decision and Order denying the TOUR’s motion for summary
judgment on Singh’s claim alleging that the TOUR breached the implied covenant of good faith
and fair dealing:

(a) The court erroneously held that there is a material fact dispute as to whether the
TOUR breached the implied covenant of good faith and fair dealing by failing to conduct an
“appropriate investigation” as that term is used in the TOUR Program when it did not “consult
WADA and/or appreciate the information advanced by WADA concerning deer antler spray
prior to issuing its suspension of Plaintiff.” (1d. at 12, 20.) No such implied obligation can exist
as a matter of law and, in any event, Singh cannot establish that the TOUR acted arbitrarily,
irrationally or in bad faith.

(b) The court erroneously held that there is a material fact dispute as to whether the
TOUR breached the implied covenant of good faith and fair dealing by “improperly” making
public statements regarding Singh’s use of deer antler spray (id. at 16-18) because the TOUR’s
statements do not implicate any implied obligation arising from the parties’ contractual
relationship and, in any event, Singh cannot establish that the TOUR’s statements were made

arbitrarily, irrationally or in bad faith.
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(c) Singh has no admissible evidence regarding an essential element of his claim: that the
TOUR’s alleged breach of an implied obligation caused him cognizable damage. This

deficiency alone requires dismissal of Singh’s implied covenant claim.

9. Related Actions or Proceedings Now Pending in Any Court and Additional
Appeals: None.
Dated: May 26, 2017 Respectfully submitted,

New York, New York
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

By: /s/ Anthony J. Dreyer
Jeffrey A. Mishkin
Anthony J. Dreyer
Michael H. Menitove
Four Times Square

New York, NY 10036
(212) 735-3000

Attorneys for Defendant PGA TOUR, Inc.
TO:

Clerk of the Supreme Court
of the State of New York

60 Centre Street

New York, New York 10007

Peter R. Ginsberg

Peter R. Ginsberg Law, LLC
80 Pine Street, 33rd Floor
New York, NY 10005

Jeffrey S. Rosenblum
Rosenblum & Reisman PC
Triad Centre 11

6070 Poplar Avenue, Fifth Floor
Memphis, TN 38119

Attorneys for Plaintiff Vijay Singh
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NEW YORK COUNTY
PRESENT: BRANSTEN, EILEEN ' PART 3
Justice

SINGH, VIJAY

INDEX NO. 651659/2013

MOTION DATE 10/6/2016

-V -

PGA TOUR, INC. MOTION SEQ. NO. 010
The following papers, numbered 1 to 3 , were read on this a;pplication to/for Summary Judgment
Notice of Motion/ Petition/ OSC - Affidavits - Exhibits ; No(s) 1
Answering Affidavits - Exhibits No(s) 2
Replying No(s) 3

Upon the foregoing papers, it is

is decided in accordance with the Becisi 1 and Order
> ; ~ ecision and Orde
signed under motion sequence nhumber m@i@ier

DATE: 5/ {112017

o\ B~

1. CHECK ONE
2. APPLICATION

3. CHECK IF APPROPRIATE :

651659/2013 SINGH, VIJAY VS,

"BRANSTEN, EILEEN , JSC
DCASE DISPOSED NON-FINAL DISPOSITION

[ JeraNTED [ |DENIED [X] GRANTED IN PART [ ]oTHER
[ ]SETTLE ORDER [ ] susmIT ORDER _
[ ]po NoT posT [ ] FibuciARY APPOINTMENT [ |REFERENCE

PGA TOUR, INC.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART THREE

=X
- VIJAY SINGH, ' Index No.: 651659/2013
: ' Motion Date: 10/6/2016
Plaintiff, Motion Sequence No.: 009, 010
-against- : '
PGA TOUR, INC.,
Defendant,
X

BRANSTEN, J.

This matter comes before the Court on Plaintiff Vijay Singh and Defendant PGA
Tour, Inc.’s respective motions for partial summary judgment pursuant to Section 3212 of -
the New York Civil Practice Law and Rules (“CPLR”). Plaintiff seeks an award of
Summary Judgment on liability for its Third Cause of Action and Defendant seeks an
award of Summary Judgment dismissing Plaintiff’s Third and Seventh Caﬁses Qf Action.
Both motions are respectively opp‘osed. (Motion Sequences‘009 and 010). For the
following reasons Plaintiff’s Motion for S.ummary Judgment is Denied and Defendant’s
Motion for Summary Judgment is Granted in Part and Denied in Part.

BACKGROUND!

Plaintiff, Vijay Singh, is a professional golfer and a lifetime member of the PGA

Tour. (Plaintiff’s 19-a Statement (“P1 19-a.” q1). Defendant, PGA Tour (“The Tour”) is

! Except where otherwise indicated, all facts detailed in this section are drawn from the Plaintiff’s 19-a
Statement of Material Facts.
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3

the organizer of the main men’s professional golf tours and events in North America. (Id.

__ 95). In 2008, Défendant enacted an anti-doping program (the “Program”), which
prohibits the use of certain substancés by Defendant’s members. (Id. §6). The terms of
the Program are set forth in the Anti-Doping Program Manual (the “Manual”). (Ex “P” to

* Def. Aff. in Support). The list of prohibited substances contained in the manual is
adopted from a list of prohibited substances maintained by the World Anti-deing
Agency (“WADA”).} (P1. 19-a, §11). As a condition of merhbership in Defendant’s
organization, golfers, including Plaintiff, consent to be bound by the termé of the
Program, as set forth in the Manual. (Id. §19).

In 2012, on the advice of his caddie; Plaintiff began using a product called “deer
antler spray” to address Plainﬁff’s knee and back problems. (I1d. 21). APlaintiff used the
spray during his off-seasdn, over a period of approximately‘ one month. (I.d. 930).
Plaintiff ingested the spray orally by spraying.it into his mouth. (Id).

On January 29, 2013, an article was posted on Sports Illustrated’s website,

www.SL.com, http://www.SI.com, discussing an athletic supplement company that made
the deer antler spray used by.Plaintiff. (Id. §33). The article referenced Plaintiff’s use of
the deer antler spray, suggesting that by using the spray, Plaintiff had, in fact, used a

banned substance. (1d).
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Immediately after the article’s release, Plaintiff contactéd Defendant to address the
allegation that Plaintiff had used a banned substance. (Id. 938). A bottle of the deer
antler spray was provided to Defendant by.a representative of Plaintiff for testing. (Id).
Also, in the prior week, Plaintiff submitted a urine sample which tested negative for any
banned substance.

Defendant sent the bottle of spray to the UCLA Olympic Analytical Laboratory
for testing. In a report dated February 14, 2013, that laboratory determined the contents
of the bottle tested “negative for anabolic androgenic steroids.” (Id. 9 50). However, the
report identified “IGF-1", or Insulin-like Growth Factor-1, as one of the substances
contained in the bottle’s contents. Id. IGF-1 is also listed as a prohibited substance in the
Manual. (P1.’s Ex. P at 20). |

Following thé issuance of the laboratory’s report, Defendant determined that AA
Plaintiff had a committed an anti-doping violation by using the ,spray. Subsequgnt to
Plaintiﬁ”s submission of a written explanation, Defendant informed Plaintiff he had
committea an anti-doping violation, and, as a result, Plaintiff would be suspended from
activities related to Defendant’s organization for a period of 90 days. (P1 19-a, §951-53).
In addition, Plaintiff’s earnings from competition in Defendant’s tourﬁaments would be ‘

held in escrow. (Id. §5).
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On February 25, 2013-, pursuant to the procedure set forth in the Manual, Plaintiff
timely appealed Defendarit’s determination that Plaintiff had eominitted an anti-doping
violation, and commeiiced an arbitration ‘proceeding before tiie American Arbit-r.ation.
Association. (Id. §61). Defendantu_inf-‘ormed Plaintiff that he would be allewed to p.ley in
Defendant’s tournaments during tiie pendency of his appeal, but that any prize nioriey |
would continue to be held in escrew aild tha‘i Plaintiff risked forfeiture of ihese winnings
if he did not prevail on his appeal.. |

On April 30, 2013, aeproximately one week before the first scheduled arbitration
hearing, Defendant ceased its discipliriary action against Plaintiff, and the Ierbitration was
discontinued. (Id. ﬂ135). Several days earlier, _WADA issued-a letter ann(')uncing deer
antler spray is not considered prohibited. (Id. 49129-134).

On May 8, 2013, Plaintiff commenced this action agaiinst Defendant, alltegir‘lg,
among other things, that Defendant recklessly administered its anti-doping progiam',
exposing Plaintiff to ridicule and humiliation; that Deferidarit .‘placedr Plaintiff’ s. prize
money in escrow without legal vaii_thority; and that Defendant inconsisiently disciplined
golfers who had admitted using deer antler spray, and in sorﬁe cases, i_rnpo'sedv no
discipline at all. Plaintiff asserted causes of action for negligence breach of the implied
covenant of good faith and fair deahng, breach of fiduciary duty, 1ntent10nal 1nﬂ1ction of

emotional distress, and conversion. (Pl’s Ex. “A”)
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Plaintiff’s Motion for Partial Summary Judgment
Plaintiff moves for partial summary judgment on his claim for Defendant’s Breach
of Good Faith and Fair Dealing (Motion Sequence 009). Arguing three méin points,
Plaintiff seeks summary judgment because, he alleges: 1) Defendant failed to adequately
investigate the allegations against him and arri;/ed at a conclusion in an arbitrary fashion;
2) failed to test the actual bottles he used in reaching such a conclusion; and 3) treated
“and punished him differently from his colleagues who allegedly also used and endofsed
the same deer antler spray product.
Defendant’s Motion for Partial Summary Juc;’gement
Defendant, in turn, moves for partial summary judgement over two of plaintiff’s
claims: 1) Breach of Implied Covenant of Good Faith and Fair Dealing and 2)
Conversion (Motion Sequence 010). Defendant argués it acted reasonably in its actions
in suspending Plaintiff from the PGA Tour (“the Tour”) and: did not treat him‘differently
than other golfers similarly situated. Defendant further argues the theory of “implied
- covenant” is precluded insomuch as. Defendant’s chailenged conduct is expressly covered
in a contract and Plaintiff cannot demonstrate any cognizable damages sufficient to
maintain these claims. Finally, Defendant argues Plaintiff’s claim for ConverSibn'cannot
be maintained as he never had a possessory interest in his earnings and Defendant

complied with the terms of the Program.
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At this juncture the issue before the Court, as it pértains to summary judgment, is |
not whether Plaintiff violated the Anti-Doping Program, as the WADA has
unequivocally declared use of~the spray is not a violation (aEsent a positive dru‘g test); bﬁt
rather, was Defendant acting in bad falith, arbitrarily and unréasonably when it declared
Plaintiff had violated the Program.

ANALYSIS
1 Summary Judgment Standard

It is well-understood that summary judgment is a drastic remedy and should only
be. granted if the moving party has sufficiently éstablished the absence of any material
issues of fact, requiring judgment as a matter of law. Véga v. Restani Constr. Corp., 18
N.Y.3d 499, 503 (2012) (citing Alvarez v. Prospect Hosp., 68 N.Y.2d 320; 324 (1986)).
Once this showing has been made, the burden. shifts to the pérty opposing vthe motion to
produce evidentiary 'proof, in admiss_ible form, sufficient to establish the existence of
material issues of fact which require a trial of the action. Zuckerman v. City of New York,

49 N.Y.2d 557, 562 (1980).

When deciding a motion for summary judgment, the Court must view the evidence
in the light most favorable to the non-movant. Branham v. Loews Orpheum Cinemas,
Inc., 8 N.Y.3d 931, 932 (2007). However, mere conclusions, unsubstantiated allegations

or expressions of hope are insufficient to defeat a summary judgment motion.
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Zuckerman, 49 N.Y.Zd at 562; see also Ellen v. Lauer, 210‘A.D.2d 87, 90 (1st Dep’t
1994) (“[it] is not enough that the party obposing summary jludgment insinuate thaf thefe
might be some question with respect to a material fact in the case. Rather, it is imperative
that the party demonstrate, by evidgnce in admissible form, that an issue of fact exists

..”) (citations omitted).

IL. The Third Cause of Actlon — Breach of Implied Covenant of Good Faith and
Fair Dealing

According to the Court of Appeals, “implicit in all contracts is a covenant of good
faith and fair dealing in the course of contract performance.’,;’ Dalton v Educ. Testing
Sérv., 87 N.Y.2d 384, 389 (1995); See, Van Valkenburgh, Néoger & Neville v. Hayden
Publ. Co., 30 N.Y.2d 34, 45, cert deniéd 409 U.S. 875, 93 S.Ct. 125).

“Under New York law, the elements of a claim for bteaéh of the duty of good faith
and fair dealing are: (1) deféndant must owe plaintiff a duty to act in good faith and
conduct fair dealing; (2) deféndant must breach that duty crs and (3) the »breach of duty
must proximately cause plaintiff’s damages.” InreT r‘emont_‘Sh’ec. Law, State Law, & Ins.

Litig., 2013 WL 5393885, at *8 (S.D.N.Y. Sept. 26, 2013).

The Court of Appeals has found encompassed within the implied obligation of
each promisor to exercise good faith are “any promises which a reasonable person in the

position of the promisee would be justified in understanding were included.” Dalton, 87
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NY2d at 389; Rowe v. Great Atl. & Pac. Tea Cé., 46 N.Y.2d 62, 69 (1978). This
embraces a pledge that “neithér party shall do anything which will have the effect of
destroying or injuring the right of the other party to receive ‘;he fruits of the contract.”
Dalton, 87 N.Y.Zd at 389; Kirke La Shelle Co.v v. Armstrong Co., 263 N.Y. 79, 87 (1933).
Where the contract contemplafes the exercise of discretion, this pledge includes a
promise not to act arbitrarily or irrationally in exercising that discretion. Dalton, 87
N.Y.2d at 389; See, Tedeschi v. Wagﬁer Coll., 49 'N.Y.2d 652, 659 (1980). The duty of
good faith and fair dealing, however, is not without limits, aﬁd no obligation can be
implied that “would be inconsistent with other terms of the cc;ntractual rélationship.”
Dalton, 87 N.Y.2d at 389; Murphy v. Arﬁerican Home Prods. Corp., 58 N.Y.2d 293, 304

(1983).

Section 2H(5) of the Players Manual (“Manual’) proVides that following the
determination that a player may have committed an anti-doping rule violation, “[t]he
Commissioner, in consultation with the Program Administrator, shall consider any
information submitted by the player and shall then decide whether to go forward with an
anti-doping rule violation against the player.” (Pl. Ex. P at i2.) In addition, Section 2K
of the Manual provides a list of possible sanctions, and also provides thatl “the’
Commissioner may depart from the sanction guidance in the International Anti-Doping

Standards as he deems appropriate in a particular case.” (Pl. Ex. P at 14.)
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Plaintiff argues Defendant owed him an implied duty of good faith and fair
dealing and, from January 2013 to April 2013, breached this duty. Specifically, Plaintiff
alleges Defendant failed to prop_erly investigate whether Plaintiff, in fact, violated the
Program prior to publicly suspending him thereby causing damage to Plaintiff’s
reputation and reportedly causing him to l(')se out on variousl sponsorships. (Pl Memo in
Supp., p. 20, 25-30).

Failure to Consult with WADA

Plaintiff allegeé Defendant, following Plaintiff’s admission to Sports Illustrated
concerning his use of deer antler spray, acted in an arbitrary; unfair and unreasonable ~
manner in summarily sanctioning him. Plaintiff argues Defendant was aware, or should
have been aware, that the WADA (the agency which has the “lead role in interpreting the
prohibited (substance) list” and who Defendant defers to for interpretations of the
Prohibited List) did not consider use of deer antler spray to bé in violation of the Program
absent a positive drug test‘before issuing its suspenéion. (PI’s Memo in Supp. at 2, 7).
Plaintiff’s assert the WADA has been unchanged on its position concerning deer antler
spray since 2007 or 2008. (Id. at 7). Plaintiff takes issue thaf, despite the fact that the
WADA is considered the “authority” on banned substances, Defendaht disregarded its

opinion and relied solely on allegedly incomplete laboratory results provided by UCLA.
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To the contrary, Defendant is of the position it was not obligated to consult with
WADA before determining the spray was banned and issuing its decision to suspend
Plaintiff. (Def. Memo in Opp. at 14-15). Defendant reliés on the agreement entered into
between the two parties insomuch as the agreement assigns Defendant a duty, albeit
discretionary, to conduct an “appropriate investigation” into the potential Program
violation. (PI’s Ex. P). It does concern this Court that the word “appropriate” is not
otherwise defined ih the Agreement. Therefore, it is left to the interpruétatioﬁ ofa
“reasonable person”.

As held in Dalton, where a contract contemplates the-‘ exercise of discrétion, this
pledge includes a promise not to act -arbitrarily or irrationally in exércising that discretion.
Dalion, 87 NY2d at 389. It does not stretch reasonablenéss or rationality that a major
sports agency, such as Defendant, would seek counsel of the agency whom 'it. otherwise
relies heavily on concerning anti-doping violations and prohibited substances, prior to
publically punishing a player, such as Plaintiff. This is true, particulariy in light of
Defendant’s ultimate express consultation and reliance on WADA'’s opinion concerning
the use of deer antler spray prior to.attending the arbitration»ih this matter. Defendant
ultimately relied on the WADA’s opinion in arriving at its decision to revoke the

suspension previously issued to Plaintiff. (Pl. Memo in Supp. at 19-20).
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To that end, it does not stretch reasonableness for Defendant to have reviewed pre-
existing material on this subject to determine whether WADA had already decided this
issue before issuing the suspension, as opposed to af_ﬁrmatiyely presenﬁng it to them for
consideration only months after rendéring its decision. Itis >undisl.)uted Defendant diﬂ not
consult with WADA prior to suspending Plaintiff.

Defendant argues the complained of behavior, the subject investigation, is covered
by contract and therefore Plaintiff’s claim for breach of implied covenant must fail. (Def.
Memo.‘ in Opp. at 15-16). This Court disagrees. Defendant is still, nevertheless, tasked
with ensuring its investigation is not carried out in an arbitrary manner. Such an analysis
must first be conducted before the claim can be completely. foreclosed.

Defendant also argues a determination that i‘t should have consultéd with WADA
would be unfairly imposing an obligafion on it which was not contemplated or included
in the governing agreement. (Def. Memo in Supp. at 18). This Court again disagrees.
While it is not proper to impose obligations which would be inconsistent with those
contractual obligations already entered into between the pafties, indicating it may be
reasonable for Defendant to consult the agency which it proclaims to be the “experts” in
this field merely suggests one way the investigation could h?ve been “apﬁropriately”
performed and is not “inconsistent” with the obligations imI?)osebdvon Defendant.

Particularly since Defendant ultimately did consult and base its revocation solely on

N
on
o0

=hHh
wN
wu




a : [ NDEX NO._ 651659/2013
%‘ INDEX NO. 651659/2013
= > RECEI VED NYSCEF: 05/26/ 2017

i NYEF DOC. NO. 576 _ RECEIVED NYSCEF: 05/15/2017

Singhv. PGA Tour | Index No. 651659/2013
~ Page 12 0f24

WADA'’s position. As it stands now, there are no requiremgnts the Defendant agency
must comply with in order to deem the invesﬁgation pefformed to be “appropriate”. -
Therefore, the Court finds it is up to a jury to determine whether Defendant’s decision to
not consuit the WADA and/or ignore WADA studies and ﬁndings issued prior to
Plaintiff’s suspension concerning deer antler spray consﬁtute an “apprépriate”
investigation.

UCLA Laboratory Results/Testing of Sample Bottle

Following the Sports Illustrated publication, Defendant requested Plaintiff provide
a bottle of the deer antler spray for the purposes of investigaﬁon. (Def. 19-a Stmt., 153).
Plaintiff provided a sample bottle which was sent to the UCLA laboratory for testing on
January 31, 2013. (Id. §56). The resulting report stated “the material in the bottle is
negative for anabolic androgenic steroids. The material in the bottle contains IGF-1".
(Exhibit “Y” to Pl. \Aff. in Support). Plaintiff takes issue with Defendant’s decision not
to request UCLA further test whether the detected IGF-1 rose to the level of being _
“functional or biologically active”. (Pl. Memo in Supp., p. 8). Further, Plaintiff contends
the substance found was not the “IGF-1” banned by the Program but, rather, was a
substance with a different structure which did not and could not have had any anabolic
effect on the human body. (Id at 9). Both Plaintiff and Defendant’s experts agree the

substance identified by UCLA as “IGF-1" did not have the same three-dimensional
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chemical structure as IGF-1 and, without that structure, could not have presented a
potential to enhance performance. (Id at 9). Plaintiff argues in order to comply with its
“good faith obligation”, Defendant should have delved further into UCLA’s findings and
sought a determihation as to whether the substance it identified as IGF-1 was active dr 1
functional, integrated, whole, or the same structure as the banned substance. (Id at 16).

In opposition, and in support of its own motion for partial sun?mary- judg@ent,
Defeﬁdant argues it was incumbent upon it to “appropriately investigate” whether
Plaintiff violated the Program.‘(Def. ‘Memo in Sup. at 1 1-12).' From Defendant’s
perspective, Plaintiff admitted to using a product which is g_dvertised to contaiﬁ the
banned substance IGF-1. (Def’s 19-a Stmt., §39-45, 54-55). A bottle, selected on
behalf of Plaintiff, was provided tc; Defendant for testing. The bottle was tested by
UCLA and was found to have IGF-1. (Id at 9953, 56-59). Based on these facts,
Defendant argues it had ample good faith reason to suspend Plaintiff and to proceed as
though he violated the Program. (Def. Memo in Sup. at 14). Defendant argues, what
Plaintiff proposes Defendant should have done, that is, have UCLA retest the sﬁbstance
and/or product, would impose obligations that are not contained within the express terms
of the parties’ contractual agreemént. (Def. Memo in Opp. p 17).

In the same vein, Defendant érgues it was not vits obligation, implied or otherwise,

to affirmatively establish that Plaintiff’s use of the spray “could have had a performance-
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enhancing effect”. (Def. Memo in Opp., p. 19). The Program states “tile success or
failure of the use of a Prohibited Substance ... is not rélevaﬁt. It is sufficient that the
Prohibited Substance...was Uéed or Attempted to be Used for an anti-doping rule
violation to be committed”. (Def. 19-a Stmt., §19). Accordingly, Defendant argues,
Plaintiff seeks to impose a duty on Defendant which \'7vould nullify other express terms of
a contract.

The Court agrees with Defendant in this regard. That is, the agreement lays out
specific terms by which it can determine a violation to have occurred. Défendant is
required to show the product used by Plaintiff contained IGF-1. The agreement does not
require Defendant to obtain a breakdown of the composite of j‘.the substanc_é (IGF-I) as
contained in the product (although, perhaps it should to be e'ffective) before it determines

‘a violation has occurred. Reliance on UCLA’s advisement that banned substance IGF-1
was present in the product does not exhibit irrationality or b;ld faith on the part of |
Defendant. The Court finds that requiring Defendant to analyze the composite make-up
of the IGF-1 found in the product would impose an inconsistent obligation on Defendant
than is contemplated within the agreemen;c. That is, the agreement and Program prohibits
playérs from using products with IGF-1 without regard to its “composite make up” or

“active” nature, or lack thereof. As stated in the agreement, the success or failure of the
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use of a Prohibited Substance has no bearing on the decision to ﬁnci a player in violation
of the Program. (Def. Memo in Sﬁp. at 16).

The task Plaintiff is charging Defendant with is inconsistent with this provision
insomuch as the agreement does not take into consideration the “effectiveness” of the
Prohibited Substance bu_t rather its mere presence. Requiring Defendant to test the
chemical make-up of the Prohibited Substance before issuing its decision would be

overstepping the limits imposed on the covenant of good faith and fair dealing. As such,

 this Court forecloses the argument that Defendant breached the implied covenant of good

faith and fair dealing by not requesting UCLA further test the chemical composite of
IGF-1 to determine whethér it was active. |

Finally, Plaintiff’s argument as it pertains to Defendant’s testing of a bottle that
Plaintiff, in fact, did not use but rather tested sample bottlesis not persuasive fo this
Court. Plaintiff was asked for a bottle with the pﬁrpose of testing its ingredients and the
choice was made to provide Defendant with bottles not used by Plainvtiff.i That was
Plaintiff and/or his agent’s decision and Defendant (;annot be faulted for that. While, to
Plaintiff’s point, it may be true each bottle has the capacity fo yield different testing
results, it is. noteworthy that when Plaintiff’s own counsel sent four additional bottles of
the spray to two different laboratories, they each reported finding IGF-1. (Def’s 19-a

Stmt., J104-108; Def. Memo in Opp., p. 15). The Court doés not find Defendant
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breached any duties of good faith and fair dealing by testing the very bottle provided on
Plaintiff’s behalf to it for the purpose of testing. This argument, too, is foreclosed.

Defendant’s Public Discussion of Plaintiff’s Alleged Violation

Next, Plaintiff argues Defendant breached the implied covenant of good faith by
- improperly speaking out about Plaintiff at press conferences‘. Plaintiff contends
Defendant’s then E);ecutive Vice President — Ty Votaw, in response to an interview
qilestion posed shortly after the Sports _Iillustrated article ran, answered “Yes”, to the
queétion “Is this deer antler spray on the (Tour’s) list of bannéd substances?” (Pl. Memo
in Supp., at 5). In explaining his response at a deposition, Mr Vofaw claimed he
answered “yes” because he understood the deer antler spray advertised that it contained
| IGF-1, which is on the Tour’s Prohibited List. (Def.’s 19-a Resp. §37). Tﬁe Court
questions whether this response given to the reporter was made in good faith insomuch
as, while Mr. Votaw ultimately couched his “yes” answer during his subsequent
deposition, Plaintiff correctly contends the damage had already been done._‘ A plain
reading of the question and answer as asked and given on J ahuary 30, 20 1{3 between the
reporter and Mr. Votaw leaves a question of fact as to whéther Mr. Votaw afbitrarily
advised that deer spray was on the Prohibited List. Products are not on the list, rather
substances are. Nevertheless, the same qualification provided by‘Mr. Votaw during his

later deposition was not provided to the reporter. It also bears mentioning a review of the
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deer antler spray label provided to this Court does not indicate it has IGF-I.'as contented
by Mr. Votaw. (See, Pl. Ex. “S”).

Another statement made by Defendant and called into question by Plaintiff is that
he was spared by change in position by the WADA. (P1. Memo in Sup. at 25). Plaintiff
highlights this as a problem because, as he argues, the WAﬁA’s position on deér antler
| spray did not change in 2013 insomuch as deer antler spray Was never listed as a |
prohibited substance br product.‘ (Id). Plaintiff adduced evidence that supports this
argument. Memos and statements were issued by the WADA leading up to Plaintiff’s
suspension confirming its position that deer antler spray was not on its Prohibited List. If
Defendant, nevertheless, arbitrarily and unreasonably revoked Plaintiff’s suspension due
to a non-existent change, which was also publicly announced, it is possible a jury may
find this statement was not made in good faith and did, in fact, have the effect of
destroying or injuring Piaintift’s rights to receive the fruits of the contract. Dalton, 87
N.Y.2d at 389; Kirke La Shelle Co. v. Armstrong Co., 263 N.Y. 79, 87.}

As for actual damages suffered as a result of this “public speaking”, i’laintiff
contends “approximately 7,000 articles were §vritten labeling Singh a cheater”, all of
whiéh served to dimini.sh and destroy Plaintiff’s reputation, (P1. Memo in Sup. at 26). |
Defendant argues several article‘s were published prior to Défendant’s issuance of any |

public statements indicating Plaintiff used a spray that was banned, which led to
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headlines “Vijay Singh cheéted”. (Def. Memo in Opp. at 28). Defendant argues if
plaintiff’s reputation was tarnished through the use of deer spray it was through his own
admission of its use and not by way of any statements made by Defendant.

Plaintiff has offered affidavits and sta.tements from various professionals in the
financial and golfing arenas, including the former CEO of a golfing company who
previously sponsored Plaintiff, who claim Plaintiff lost out on sponsorship opportunities
as a result of Defendant’s stance on Plaintiff’s abilify to use déer antler spray. In light of
the presented contradictory evidence, the extent of damages; if any, should be assessed
and decicied at trial and not summarily dismissed. Also the issue of whether Defendant
breached the implied covenant of good faith and fair dealing b}'/ publicly speaking
tﬁough Mr. Vatow remains viable.

Treatment of Other Golfers

Plaintiff’s final argument is he was treéted differently than other PGA golfers who
used deer antler spray. Piaintiff alleges there were several other players who used the
spray with Defendant’s knowledge an& were not penalized. ‘Defendant argues these
players were members of the Champions Tour (for golfers age 50 or over) v;fhen-they
admitted to using deer antler spray. (Def Memo in Opp. at 23). Defendant claims its long
standing position is that it does not impose the‘Program rules on Chamﬁions Tour players

except when they are playing PGA Tour events. (Id at 23). - Plaintiff contends several of
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the golfers were members of both Tours, the PGA and the Champions, and played in
PGA tour events while using the spray and without peﬁa’lty. ({Pl. Memo iﬁ‘Opp. at 15). It
seems clear there is no requirement for the Champions Touri to abide by tﬁe Program -
when they are not playing PGA -T(-)l.lr events. The quesﬁon before the Court, however, is
are there examples of Champion Tour golfers who use;d the spray while playing PGA
Tour events and did not suffer aﬁy penalty. The testimony of the three golfers '_who
plaintiff alleges used deer antler si)ray while playing on the PGA tour all denied this at
their depositions. While they conéede they did use cieer antler spray, even in the same
years they played in the PGA tour events, they did not use deer antler spray while they
were playing in a PGA Tour event — which is a significant point. (Pl. 19-a Stmt. 4162,
165-169). Plaintiff does not offer any evidence that the referenced golfers used deer
antler spray while playing in a PGA tournament.

Rather, Plaintiff argues Defendant should not permit those golfers on a different
tour to use the spray without penalty. This argument, however, has been foreclosed by
this Court’s decision on Defendant’s initial Motion to Dismiss. See, Singh v. PGA, 2014
N.Y. Slip Op. 50915 (U) * 5 (2014). This Court held an argument that fhe_: Program
should be structured or administrated differently cannot sup:port Plaintiff’s claim. (Id).
As such, the Court does not find there to be an issue of fact raised concerning Plaintiff’s

alleged mistreatment in comparison to Champion Tour players as there has been no

NN
oo
o0

—hrh
Wi
wu



(—CLER)

K 0o/26/ 201

Z 1139 AN
XN

I NDEX NO. 651659/2013

= INDEX NO. 651 13
A U U _ ReCE VER R sORe: ©55 38/ 3817
NYSCEF DOC. NO. 576 RECEIVED N_YSCEF: 05/15/2017

Singh v. PGA Tour Index No. 651659/2013
Page 20 of 24

evidence presented those Champion Tour players used deer antler spray while playing in
PGA Tour events.

In sum, this Court partially grants Defendant’s motion for Summary Judgment on
the Fourth Cause of Acftion, and denies Plaintiff’s motion, insomuch as Plainfiff’s theory
of mistreatment of Plaintiff as it compares to other golfers; Defendant’s alieged failure to
test a bottle used by Plaintiff and Defendant’s allegéd failure to further test the coinpound
IGF-1 to determine whether it was “‘active” are all dismissed as it pertains to Defendant’s
alleged breach of implied covenant of good faith. A question of fact does still remain,
however, as to whether Defendant breached the implied covenant of good faith by failing
to consult WADA and/or appreciate the information advanced by WADA-conéerning
deer antler spray prior to issuing its suspension of Plaintiff. Also, an issue of fact left for
trial is what, if any, damages did Plaintiff suffer as a result of Defendanf’s public
discussion of the deer antler spray and its alleged pr_ohibitioﬁ and whether such
discussion breached the implied covenant of good faith.

III.  The Seventh Cause of Action — Csnversion

Defendant also seeks dismissal of Plaintiff’s Seventh Cause of action for
Conversion. Under New York law, “[a] conversion occurs when a party, ‘intentionally
and without authority, assumes or exercises control over personal property.beloﬁging to

someone else, interfering with that person’s right of possession.”” Lynch v. City of New
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York, 108 A.D.3d 94, 101 (1st Dep’t 2013) (quoting Colavito v. New York Organ Donor
Network, Inc., 8 N.Y.3d 43"49_50 (2006)). “‘VTwo key elerﬁents of conversion are (1) the
plaintiff’s possesSory right or interest in the property énd (2) the defendant’s dominion
over the property or interference with it, in derogation of plaintiff’s rights.”” - Lynch, 108
ADJ3dat 1.01 (quoting Colaﬁito, 8 N;Y.3d at 49-50). Of particular relevance in this case,
the First Department has held that “a plaintiff cannot maintain a convefsion claim absent
proof of a possessory interest” (or the right to possess the escrowed funds at iésue). .
McDougal v. Apple Bank for Sav., 200 A.D.2d 418, 419 (1%t Dept 1994).

Plaintiff seeks damages “for the loss of use of the property taken, wich interest,” -
alleging that he had a possessory interest iﬁ the earnings that were held in escrow and that
Defendant “took possession of [Plaintiff’s] earnings and refused to release those funds to
Plaintiff or interest on those funds.” (Compl. 99 116-18.) Plaintiff also alleges that
Defendant held the prize money in escrow “without authority or legal Support._” (Compl.
9 42.). This Court has already held that the Defendant was gntitled to escrow prize
money Plaintiff earned after February 14, 2013, the date Defendant gave Plaintiff notice
of his potential anti-doping violation. Singh v. PGA Tour, Inc., 43 Misc. 3d 1225 (A). As
discussed at the oral argument of this motion on September 27, 2016, the parties do not
dispute all prize money- held in escrow was‘ returned to Plaiﬁtiff following the cessation of

the disciplinary action. (September 27, 2016 Transcript, 31: 23-32:5). As such, it
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appears the amount currently at issue is limited to the interest that may have accrued on
the prize money allegedly wrongly held in escrow. (I1d). Therefore, the question now
before this Court is whether Defendant improperly held Plaintiff’s prize money in escrow
prior to February 14, 2014, which totaled $15,184, as earneci from the February 10, 2013 -
AT&T Pebble Beach National Pro-Am. |

Defendant argues that it was legally authorized to place Plaintiff’s prize money in
escrow pursuant to Section 2L of the Manual. (Def.’s Mem. Opp. at 24-25). Section 2L
provides that “[i]f a player is not Provisionally Suspended after Notice previded irr
section H(5) and the player chooses to continue participating in any toumaments pending
the resolution of the case, then any prize money won by the ‘player may be held in’ escrow
pending the 0utcome of the case.” (Id). |

Section 2H(5) provides, among other things, that “[ajt such time as the Program
Administrator determines that a player may have committe(i an anti-doping rule violation,
the player shall be Notified of the potential violation. The player shall have seven (7) .
calendar days from such Notice to provide a written explanetion, including an-yv
mitigating or extenuating circumstances.” (Id. .at 12).

Defendant argues Plaintiff must demonstrate he had a right to possess the money
at issue and, in rnakirlg that peint, Defendant relies on sectierr 2K(1) of the Program,

which states sanctions for an anti-doping violation may include “Disqualification” of
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“prize money from the date the anti-doping violation was found to occur forward”. (Def
Memo in Sup. at 26) (emphasis added). Defendant notified Plaintiff, by letter dated
February 14, 2013, that Plaintiff had committed an anti-doping rule violation and that
Plaintiff had seven days to submit a written explanation. (ﬂef. 19-a Stmi., 969).
Defendant identifies the February 14 letter as the Notice provided for by Sectibn 2H(5)
Def.’s Mem. in Sup. at 30; however, considered January 29, 2013 as the date the anti-
doping rule violation occurred — the date which Plaintiff admitted use of the spray. (Def.
19-a Stmt., 991). The reference to the “date the anti-doping violation occurred” s?:rves as
ample basis for Defendant to retroactively apply its sanctions to prizes won prior to the
date Notice was provided. |

Additionally, the Court is not persuaded by Plaintiff>s argument that “no anti-
doping violation ever occurred”. (Pl. Memo in Opp. at 24). That is directly contrary to
what thié Court previously held in ruling Defendant was permitted to escrow Plaintiff’s

earnings (after February 14, 2013) because the Program expressly allows Defendant to

escrow a player’s earnings after it determines “that a player may have committed an

29

anti-doping rule violation and notices the player of “‘the potential violation’”. Singh

v. PGA Tour, Inc. 42 Misc. 3d 1225(A) (emphasis added). It is clear Defendant declared

Plaintiff may have committed an anti-doping rule violation and noticed him of same.
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As such, the Court does nof find the fact that Defendant ultirhately decided Plaintiff did
not violate the anti-doping rQle _té be persuasive to the issue at hand. | |
Therefore, Defendant has shown compliance with the; Program and its entitlement -
to escrow all Plaintiff’s funds from J anuary 29,2013 - fhe date of the poteptial violation
—to either the end of Plaintiff’s suspension or its revocation. Plaintiff is unabie_to show a
poésessory interest to the $15 , 184 and, therefore, Plainﬁff’s Seventh Cause of Action for

Conversion is dismissed.

CONCLUSION

ACCORDINGLY, it is hereby

ORDERED, that Plaintiff’s motion for Partial 'Summar:y Judgmentv is DENIED;
and it is further | . o | |

ORDERED, that Defendant PGA Toﬁr, Inc.’s fnotion for Partial Summary
Judgement is Granted in Part and Denied aé part as stated herein. |

This constituteé the decision and order of the Court. |

Dated: New York, New York
May | 2. , 2017

Hon. Eileen Bransten J.S. C

HON. EILEEN BRANSTEN
e JSCo__—
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